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ARGUMENT. 


Мк. Noyes said —- 


If the Court pleases Y know how diticult it will be to re- 
animate this case with the interest which it excited yesterday. 
And it is no less a matter of regret to me than it is to the 
Court, that Lam compelled to speak at the close of a discussion 
which has been so thorough and so complete, 

More than twenty years ago, in this hall which is so full of 
judicial recollections and of professional traditions, 1 had the 
honor, when a voung man, to argue the question of the eonsti- 
tutionality of the general banking law. The sticklers for the 
old system were then as loud and emphatic in their predictions 
of disaster and ruin. from the new system, as my learned and 
eloquent friend 15 now in regard to disasters to the Constitu- 

. tion from upholding the action of the general Government in 
— «question here. The decision, however, sustaining that law, was 
pronounced with only a single dissentient. And now, we have 
heard here encomiums upon that system, to prevent what is said 

5 will be its destruction, or its being impaired: and it is con- 
A ceeded to be the best scheme for banking in the country, if not in 
= the world. The actors in that professional contest have passed 
7 away, with only two exceptions. Sanford, and Spencer, and 
а Kent, and Ogden, have been summoned from their spheres of 
activity and distinetion here; and only a venerable and distin- 
O» guished member of the bar, who has been here to-day, in 
ўз addition to the one now addressing the Court, remains to tell 
` o anything of that contest. I predict from your Honors’ deter- 
55 mination in this case, results as favorable, not only to the law, 
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but to the Government of the United States, as those which 
flowed from that controversy ; judicially determined in view of 
the necessities of the public, under a Constitution which was 
deemed to prohibit it, and yet which demanded and justified 
the measure. ТЕ therefore, my learned friend on the other side 
shall find this discussion terminating in a professional failure to 
himself, it will still have its compensations in the benefits con- 
ferred upon his country. 

And I congratulate the Court that we have had the benefit of 
the long devotion which has been given to the origin and history 
of the Constitution of the United States by the learned gentle- 
man opposed to us; who, having illustrated the annals of the 
bar in his own State, has come to add additional lustre to our 
own. And І congratulate vou, moreover, that he has been 
enabled to present the argument. in favor of the unconstitution- 
ality of these legal tender notes with an amount of experience 
and learning possessed by scarcely any other living man, and in 
a form so condensed and compact, that to my knowledge it can 
scarcely be equalled by an y other шап. In that respect there has 
been some advantage over the side which I represent. Our 
argument has been conducted by three gentlemen, and of course 
they have presented in different aspects the leading views eon- 
cerning it; and under circumstances calculated to divide it over 
a larger surface, and to give it less force and directness. I am 
not without apprehension that a speech from me may not add 
to its unity or efficiency. 

I am glad that by tlie concessions made with such frankness 
by the learned counsel, the lines that divide us in this legal con- 
troversy are very much narrowed. I understand him to concede 
that the leading object of the Constitution of the United States 
was to establish a strong consolidated Government in respect of 
all the powers granted to it, and essential to their proper and 
necessary execution ; and to create a nation with absolute rights 
of sovereignty, so far as related to those powers. There is, 
therefore, no material difference between us upon the question 
of sovereignty in reference to the powers conferred by the Con- 
stitution, with the limitations and restrictions expressly im- 
posed. 

І shall, however, find it necessary, with your Honors’ permis- 
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sion, in order to confirm my views and to show the extent of the 
sovereignty which I contend for, to give upon that subject, the 
history of the Constitution in this respect, so far as we have it 
from the delegates, the accredited representatives of the State 
of New York in the convention which framed it. 

I shall not take up a great deal of time with this subject. 
But it is fundamental, and if I am right, as we pass on it will 
become apparent that the difficulties, which are suggested in 
this ease, fall before this sovereignty, and the sphere of debate 
ix wonderfully circumscribed. 

When Governor Randolph proposed in the Convention his 
fundamental articles for a government of the United States, based 
upon a knowledge of and an intention to supply the imperfections 
of the old confederation ; which, as we all know, gave no power 
to Congress to operate directly upon the People, and which only 
operated through the States upon their legislatures by way of 
advice -—recommending them to pass the laws they proposed, and 
having no power or capacity to adopt them themselves— when 
Governor Randolph introduced these articles, he confessed that 
they were not intended for a federal government, not for a 
mere confederacy of States; but he contemplated a strong con- 
solidated union, in which the idea of States should be nearly an- 
nihilated. That was the Virginia plan. 

The New Jersey plan-—its antagonist—was for a weaker and 
a frailer government. But the Virginia plan succeeded. I need 
not vo over the particular details showing how it resulted in 
the Constitution of the United States. Mr. Madison took the 
same view of the subject as his colleague Governor Randolph. I 
have given a reference on my brief to the debates, proving this 
incontestibly, and content myself by citing Mr. Madison only. 
Пе said : 


“Тие character of such a government ought to secure, first, 
against foreign invasion ; secondly, against dissensions between 
members of the Union, or seditions in particular States ; thirdly, 
to procure to the several States various blessings of which an 
isolated situation was incapable ; fourthly, it should be able to 
defend itself against encroachment; and fifthly, to be paramount 
to the State Constitutions.” 
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My learned friend, in his investigations concerning this Con- 
stitution, which he understands so well, and which, I have no 
doubt, he desires to have preserved in all its original integrity, 
said it was intended chiefly as a defence against foreign invasion, 
and against internal sedition. 

The delegates from New York, your Honors will remember, 
were Mr. Hamilton, Mr. Yates, and Mr. Lansing. The name 
of Hamilton alone is inseribed to the Constitution ; adding to 
his other great distinctions, that of standing alone for the State 
of New York in approving that instrument, The other dele- 
gates from New York protested against the Virginia plan, Thev 
would not admit that they assented to, or had power to assent to 
such a consolidated government. 

Mr. Lansing moved to postpone the proposition in reference 
to its being a government of the United States, on the ground, 
that he was not authorized to accede to a system which would 
annihilate the State governments; and the Virginia plan, he 
said, was declarative of such an intention. The committee to 
whom the matter was referred, reported on the 5th of July, 
1787, adopting in substance the Virginia plan, and Messrs, 
Yates and Lansing withdrew from the convention, and addressed 
a letter to the Governor of the State of New York—in effect an 
appeal to the people against the Constitution —eiving their rea- 
sons for so doing ; and they sav : 


“We therefore gave the principles of the Constitution, which 
has received the sanction of a majority of the convention, our 
decided and unreserved dissent. But we must candidly confess 
that we should have been equally opposed to any systein, how- 
ever modified, which had in object the consolidation of the United 
States into one Government.” 


I have not time to refer tu all the evidence upon this subject 
in detail, ample and full as it is. Your Honors will find the cita- 
tions upon my brief. The examination will prove that the ob- 
ject clearly was to organize a consolidated government in respect 
of everything essential to create a Nation out of what was before 
a simple confederacy; making the Government supreme in 
everything necessary to constitute a nation in respect of internal 
power, and intercourse with other nations; leaving the States in 
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possession of so much of their original sovereignty as was not 
required to constitute the Nation, and as was not expressly, or 
by a just implieation, delegated to the Government or Nation so 
organized. This was in substance declared to be the purpose of 
the convention, in its address, signed by the Father of his coun- 
trv, in which the Constitution was submitted to the People for 
adoption. 

And the result is, that the first article of the Constitution con- 
fers, in elaborate detail, all powers essential to create such a 
sovereignty in respect of internal condition and of external 
force. All its legislative powers were in the Congress, the leg- 
islative department created by the Constitution ; that was the 
sole law-making power. All its judicial power was in its own 
judiciary. The confederation, so far as it operated upon the 
States, had no legislature; and it had no judiciary. “All the 
executive power of the new government was in the President, 
The confederation had no president,—it could not exercise 
executive power for want of proper and competent agencies. 

And above all it had its own army, and its own navy ; its 
post-office ; its power to borrow money, to levy taxes and imposts. 
It had the power to admit aliens to citizenship, and to make 
treaties with forcign nations; from the exercise of both of which 
powers the States were carefully excluded. 

Tt had also the power,—which is always and only an attri- 
bute of sovereignty,—the power to declare the punishment of 
treason, And the definition of treason as given in the Consti- 
tution shows that this great sovereignty, independent in every 
respect of the States, aud of the people of the States—so far as 
powers were delegated to it—was created by this great charter 
vf government. It was defined to “consist onty іп levying 
war against them,” the Nation—* the United States,” “ adher- 
me to their enemies, giving them aid and comfort.” So, that 
vour Попогх perceive, that any attempt to overthrow this gov- 
ernment, and substitute another in its place, was treason—the 
highest offense that can be committed against a sovereign 
power; and hence the Nation was to exist with the power and 
duty in its legislative, executive, and judicial branches, to sus- 
tain this sovereignty, against which treason could be committed. 

Now, these are all the attributes of, and constitute an inde- 
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pendent nation; a consolidated Government; supreme in all 
things in regard to other nations ; supreme as to all minor sov- 
ereignties within it, though they delegated the power to create 
this sovereignty ; supreme in regard to those sovereignties in 
respect of everything constituting it a Nation; to carry into 
effect the powers conferred upon it as a Nation, and to discharge 
all duties confided to it as a Nation. And, above all, to pre- 
serve and maintain its existence as a Nation, unimpaired by in- 
surrection and rebellion from within, or by foes from without. 

Now, if my learned friend agrees with me that this was the 
sort of sovereignty created, supreme, absolute in respect of 
these delegated powers, subject only to the restrictions in the 
Constitution, the argument of this case, in my judgment, is very 
nearly completed. 

No objection can be made to the force of these propositions from 
the fact that this was a delegation of power in part by sovereign- 
ties themselves—the States. I deny that it was a delegation of 
power by sovereignties. І say that the true theory of the Con- 
stitution, is that it was a delegation of power by peoples, and not 
by sovereignties. That has been a disputed point in political 
discussions, and I do not choose to debate it here. The Consti- 
tution was ratified by the People. It purports to emanate from 
the People. The agency of the States in it was simply to sur- 
render a portion of their sovereign. powers to the Government. 
the Nation, thus created; the people composing those States 
consenting to receive that surrender and to unite with the States 
in conferring the relinquished powers upon and creating the 
General Government. ІЁ this be so, then Т apply the doctrine 
so frankly conceded by my learned friend on the other side—that 
when the States surrendered a portion of their sovereignty, and 
when it was delegated with tlie assent of the people to the Gen- 
eral Government, that delegation was incapahle of revocation 
and the union was perpetual. 


Mr. Освета: Under the contract. 


Mx. Novzs : Incapable of revocation, and perpetual under the 
contract ; incapable of being impaired by the people themselves, 
unless they changed it in pursuance of the contract; and inca- 
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pable, above all things, of being impaired by the States them- 
selves, in the exercise of their remaining sovereignty, acting in 
hostility to the Nation, tothe creation of which they had assent- 
ed. "This is my view, then, of the sovereignty of the United 
States; this is my view of the Nation and its powers of sover- 
eigntv. 

And now the question. is, whether the Constitution, the fun- 
damental law of the great consolidated Nation thus created, is 
so imperfect, feeble, and impotent an instrument as not to au- 
thorize and demand the use of all proper and necessary means 
to maintain it, to perpetuate it, and with it to perpetuate the 
National life; whether it may not exercise, for this purpose, all the 
rights of sovereignty which the most absolute sovereign in the 
world may exercise to prolong the existence of the Nation over 
which he rules. Whether, in that respect, it may not preseribe 
and direct in reference to the currency of the conntry—a matter 
peculiarly belonging to the sovereign power, and in the Consti- 
tution, delegated in respect of creation and control, to the gen- 
eral Government, through tlie legislation of Congress; or whe. 
ther this Government must perish forever because its founders 
had not sufficient wisdom or forecast to bestow upon it the 
powers and the duties of self preservation. 

All the powers vested in the Government thus created are then 
necessarily sovereign, and they embrace all the means essential to 
the attainment of the ends ofsuch powers, and which are not pre- 
cluded by the restrictions and exceptions of the Constitution 
itself, Even if the Constitution was silent in that respect, if the 
eighth section of the first artícle did not appear in it, I think 1 
might maintain that when a nation was created by sovereignties 
and people authorized to create if it was at once endowed with 
a national life; and was bound in duty, not only to those who 
conferred upon it existence, but to mankind, not to permit that 
national life to be destroved ; and that זו‎ might use all the 
means and agencies essential to prolong that lite and to perpet. 
uate it, such ах are usual in governments existing at the time of 
its creation, and оне of those powers—the very power in ques- 
tion here- is the power to regulate the currency of the country, 
and to declare what shall be the medium of exchange for prop- 
erty. But our fathers were careful on this subject. They ex- 
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pressed what they intended in emphatic aud clear language, and 
the enumeration of powers contained in that eighth section is 
as admirable as it is full. 

There is a set of theorists among us, and a set elsewhere, who 
practice upon the theory, as we all know to the sorrow, dismay 
and disaster of the country, that the national sovereignty thus 
created was dependant upon the will of those who aided in its 
creation—the States; that it was a mere compact, dissoluble at 
pleasure. But I maintain, without designing offense to any one, 
and certainly not designing to include my learned friend in that 
category, because he has over and over again in his work on 
the Constitution, avowed the contrary ; I maintain that those 
theorists who insist that the sovereignty of the Nation thus cre- 
ated has not the power to declare what shall be thelegal quality 
of the notes or bills which it authorizes to be issued, are com- 
posed chiefly of a class of persons who construe the Consti- 
tution of the United States in such a way as to make it a mere 
temporary compact entered into by the States; and not by the 
People; having in itself no elements of stability ; making no 
provision for the exercise of the means ot perpetuating the ex- 
istence of the nation—the sovereignty thus created—against do- 
mestic turbulence, insurrection or rebellion; but dissoluble at 
the will of one or more of the States, which concurred in 
its formation, or which have been subsequently admitted at 
their own request as members of the Union, who may at their 
pleasure, and without the consent, and against the will of the 
remaining States, secede from the Union. And the theory, in 
the one case, is sustained by substantially the same arguments as 
in the other. 

I shall not go so far back as to show that the seeds of this un- 
fortunate doctrine are loosely scattered in some of Mr. Jeffer- 
son’s works. I shall not take the trouble of showing that Mr. 
Calhoun— sometimes regarded as the father of the doctrine— 
supposed that this Constitution was & mere rope of sand, I shall 
not take the trouble of showing that, in his discourse on govern- 
ment, he seeks to sap its foundations, and to combine and hurl 
these minor sovereignties against the great sovereignty of the 
Nation ; nor how sadly he has succeeded in his mad efforts. 

In order to save time, I shall come down to the annual mes 
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sage of Mr. Buchanan—the last and the worst he ever wrote— 
in which that doctrine is distinetly avowed, and in which it is 
maintained by precisely the argument that is urged here, In 
his annual message of December 3d, 1860, after referring to the 
resignation of all the federal officers in South Carolina, and the 
utter inability of enforcing the laws of Congress in that State, 
and her anticipated withdrawal from the Union by secession, he 
KAYE ; 


“ The question fairly stated is, has the Constitution delegated 
to Congress the power to coerce a State into submission which 
is attempting to withdraw, or has actually withdrawn from the 
Confederacy ! 4 i 8 е ii After much 
serious reflection, I have arrived at the conclusion that no such 
power has been delegated to Congress, or to any other depart- 
ment of the Federal Government. It is manifest, upon an 
inspection of the Constitution, that this is not among the spe- 
cifie and enumerated powers granted to Congress." 


Not in the power to prevent insurrection ! 


" And it is equally apparent that its exercise is not neces- 
sary and proper to carry into execution any of the other pow- 
35 
ers, 


It is not necessary, he says, to maintain the life of the Govern- 
ment, and hence you cannot exercise that power. It is not ne- 
cessary, he contends, to defend the Government against domestic 
foes, elothing themselves with the sovereignties of the States, 
which the Constitution had suppressed for such purposes. 8 
not necessary for raising an army, and equipping a navy, to put 
down the States banded in rebellion against the sovereign, in 
part constituted by themselves, and he adds : 


* ₪0 far from this power having been delegated to Congress, 
it was expressly refused by the Convention which framed the 
Constitution. 

х х * + + 

It appears from the proceedings of that body, that on the 
31st of May, 1787, the clause *authorizing an exertion of the 
foree of the whole against a delinquent State, came up for 
consideration. Mr. Madison ו‎ 1t in a brief but power- 


Google 


12 


D че . 
e uv io p 


ful speech. 5 Upon his motion 
the elause was unanimously postponed, and was never, I be- 
lieve, again presented. Soon afterwards, he said, when inci- 
dentally adverting to the subject: ‘Any government for the 
United States, formed on the supposed practieability of using 
force against the unconstitutional proceedings of the States, 
would prove as visionary and fallacious as the government of 
Songress,” ” 


And then he adds: 


* Without descending to particulars, it may be safely asserted 
that the power to make war against a State, is at variance 
with the whole spirit and intent of the Constitution." 


Now, is not that the whole argument here? He says, in effect, 
it is not given in express words; it was proposed to be given in 
express words, and the proposition was postponed, and hence 
the power does not exist. The argument here is—the power to 
issue bills of credit, is not given in express words; it was pro- 
posed in express words to authorize the issuing of bills of eredit, 
and that proposition was postponed ; and hence the power does 
not exist. If the argument of that message is not identically 
the argument here, as well in regard to that matter as to the 
force and extent of the words “necessary and proper,” then | 
am incapable of understanding a legal proposition. 

And this miserable absurdity —1 speak it with due deference 
—overlooks the obvious intent and purpose of the Constitution 
to form a National Government, having the means within itself 
of maintaining its own existence against foreign or domestic 
foes; everything essential in that respect being given by the 
Constitution, not only by intendment, in the creation of the 
sovereignty itself, but in plain words. 

The Court will pardon me, while 1 group together in their 
natural order, the express powers given to constitute a govern- 
ment, as contained in the eighth section of the first article of the 
Constitution. 

It gives to Congress, created as its legislature, express power 
to define and punish piracies, felonies committed on the high 
seas, and offenses against the law of nations ; a power relating 
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chietly to external ша ем, affecting the United States as a na- 
tion. It gives power to lay and collec: taxes, duties, imports, 
and excises, to pay the debts and provide for the common de- 
fence and general welfare of the United States. It gives power 
to borrow money on the credit of the United States. It gives 
power to regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes. To establish uni- 
form rules of naturalization. To coin money, and regulate the 
value thereof, and of foreign coin. To prevent counterfeiting 
the securities and current coin of the United States. To declare 
war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water, To raise and support ar- 
mies. To provide and maintain a navy. To make rules for the 
government and regulation of the land and naval forces of the 
United States. To provide for calling forth the militia to ex- 
ecute the laws of the Union, suppress insurrections, and repel 
invasions ~a direct power to operate upon the States, and the 
people of the States who may be in insurrection. And. then it 
creates an executive—The President-—commander-in-chief of 
the army and navy of the United States. 

And then in addition, and for greater caution, and to leave 
no doubt of the application of the general principle, that when 
а specifie power is conferred all the means and incidents neces- 
sary to its proper execution are also conferred, the section closes 
with this emphatic grant : 


To make all laws which shall be necessary and proper for‏ יי 
carrying into execution the foregoing | and all other‏ 
wers vested bv this Constitution in the Government of the‏ 
United States, or in any department or officer thereof."‏ 


Now, independently of this crowning provision, complete 
sovereign legislative power is eonferred upon Congress in re- 
spect of all the subjects of legislation specifically enumerated 
and necessarily implied. That body, I submit, possesses an om- 
nipotence in those things equal to that possessed by the British 
Parliament ; especially if there be no express prohibition or re- 
striction upon its exercise. No prohibitions or restrictions are 
to be found in regard to any of those powers expressly conferred 
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in order to constitute and perpetuate the Nation. They are un- 
limited in every particular, and not only in themselves imply 
incidental powers, but all such powers are for greater safety also 
expressly conferred. 

Now, I pause here to consider who is to be the judge of the 
extent of these powers ; who is to determine, primarily, whether 
a thing is necessary and proper under a specifie power, or, 
whether it is necessary and proper to exeeute a specifie power, 
in respect of which there may be a choice of modes and means, 
in a particular manner? I answer: The supreme legislative 
power of the Nation—Congress, They have an uncontrolled 
right of selection ; the presumption being that the selection will 
be made in good faith with reference to the public exigencies, 
and not for purposes of usurpation, And unless it is plain and 
clear that there has been an assumption of power not delegated, 
there is no other department of the general Government, exec- 
utive or judicial, nor any department whatever, of a State Gov- 
ernment, which can sit in judgment upon and review the act of 
this supreme legislative power of the Nation, over the subject 
matter. If it be plainly unconstitutional, the judiciary may 
pronounce it invalid, but here the question of power to review 
ends. 

And the section in reference to the executive power of the 
President, is not unimportant in reference to this question. (Sec- 
tion one of article second of the Constitution.) By the second 
section of that article, the President is made the Commander-in- 
Chief of the Army and Navy of the United States, and of the 
militia of the several States, when called into the actual service 
of the United States; and his oath of office—I beg attention of 
the Court to that great fact—the oath of office which was disre- 
garded in the message to which.I have called your Honors” at- 
tention—his oath of office declares his duty to be to faithfully 
execute the office of President of the United States, and * tothe 
best of his ability to preserve, protect, and defend the Constitu- 
tion ofthe United States."  Thelegislative power is given to aid 
the executivein the discharge of this high duty, and both branches 
the Government would wantonly depart from and violate the 
most sacred obligations, if they refused to adopt all measures 
necessary to protect, defend, and preserve the Constitution of 
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the United States, and they must do it—not for а portion of the 
people or the States that united in the formation of the general 
sovereignty—they must do it for the whole Union, and for every 
State ; they must protect its integrity and every inch of its soil, 
and of the soil of every State, so that its flag may be honored 
and respected everywhere, in every portion of the country that 
has once adopted the Constitution. 

This is, in substance, the view adopted by the Supreme Court 
of the United States, and I have done nothing but present it to 
your Honors in an imperfect way, and with something less 
than its original force. It was so held, by the Court long before 
the validity of the act creating the Bank of the United States 
was presented for its consideration, and hence is free from the. 
partisan embarrassments that beset that question. The doctrine 
is announced in the case of the United States у. Fisher (2 
Cranch, 358) decided in 1804. 

In that ease, a law of Congress gave to certain debts due to 
the United States, the preference over all other debts whether 
due to the States or individuals; the act having been passed in 
the execution of the commercial and revenue power. It was 
claimed that the law was unconstitutional; that the authority to 
pass such law was not expressly given to Congress by the Con- 
stitution ; that it was not incidental; that it was not absolutely 
uecessary in order to collect the debts due to the Government 
that thev should have a preference; that there was a seeming 
injustice in giving them a preference, as against the States and 
individuals in the States, and especially in reference to the es- 
tates of decedents and assignees in insolvency. These arguments 
were all presented, and the very argument urged here, was also 
forcibly insisted upon. But Chicf-Justice Marshall threw them 
all to the winds. He says: 


“Tn the case at hand, the preference claimed by the United 
States is not prohibited " 


Nor is anything prohibited for which we contend now. 


sé 


but it has been truly said that under a Constitution 
conferring specific powers, the power contended for must he 
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granted, or it cannot be exercised. It is claimed under the 
authority to make all laws which shall be necessary and proper 
to earry into execution the powers vested by the Constitution in 
the Government of the United States, or in any department 
or officer thereof. In construing this clause it would be incor- 
rect, and would produce endless difficulties, if the opinion 
should be maintained that no law was authorized which was 
not indispensably necessary to give effect to a specific power.” 


That is the argument now, overthrown by the Chief Justice 
fifty years ago. 


“Where various systems might be adopted for that purpose, 
it might be said with respect to each, that it was not necessary, 
because the end might be attained by other means.” 


So here it is argued, other means might have been adopted. 
But the Chief Justice savs : 


“ Congress must possess the choice of means, and must he 
empowered to use any means which are in fact conducive to 
the exercise of a power granted by the Constitution. The 
Government is to pay the debts of the Union, and must be 
authorized to use the means which appear to itself most eli- 
gible to effect that object." 


Apply that argument to this very case. Money must be 
raised—the debts of the Union are to be paid. May not the 
Government use these legal tender notes to get money to pay the 
debts of the Union ! 


* [t consequently has a right to make a remittance by bills or 
otherwise, and to take those precautions which will render the 
transaction safe.” 


It has been charged as the drawer of a bill; as the acceptor 
of a bill; charged in every way as other parties may be upon a 
bill of exchange. There are cases over and over again in the 
books upon that subject. 

* This claim of priority on the part of the United States, it 
“has been said, will interfere with the right of the State sov- 
“ ereignty, respecting the dignity of debts, and will defeat the 
“measures they have a right to adopt, to secure themselves 
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against delinquencies on the part of their own revenue officers. 
Dut this is an objection to the Constitution itself. The mis- 
chief suggested, so far as it can really happen, is the necessary 
consequence of the supremacy of the laws of the United States 
on ES to which the legislative power of Congress ex- 
tends. 


The doctrines of that ease were confirmed and reiterated in 
that of the Bank of the United States, and have been repeated 
over and over again since. Many of the authorities upon the 
subject are contained in my learned friend's brief, and I need 
not advert to them. That has been for more than a half a cen- 
tury the settled exposition of this Constitution creating this 
great sovereignty. And it has only been drawn in question by 
traitors to the Constitution, who meditated the overthrow of the 
vovernment, by making it in theory too weak to protect itself. 
I have the authorities eollated upon that subject, but have not 
time to trouble your Honors with them. 

It is no answer to these views to say that the tenth amend- 
ment to the Constitution seriously affeets the question. "That 
amendment provides, that “the powers not delegated to the 
United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people." 
But it does not touch in the slightest degree, or intrench in 
any manner upon the delegated powers ereating the nation, or 
upon that clause of the Constitution, which confers all powers 
necessary and proper to carry into effect the delegated powers. 
They remain in all their original strength and significance; and 
it is not in. the power of a State, or of any sovereignty what- 
ever, or of any judicial tribunal, to impair those powers, because 
the Constitution declares they shall be supreme and absolute. 
They are expressly reserved out of and excepted from this amend- 
ment of the Constitution, which ensures their existence and 
unlimited operation for every purpose of national. sovereignty 
and perpetual union. 

Indeed, this is declared to be so by the last article of the Con- 
stitution, with which your Honors are familiar; which provides 
that the laws of Congress shall be the supreme law of the land, 
anything in the laws or constitution of any State to the con- 
trary notwithstanding. The State constitution—-the funda- 

3 


Go gle 


18 


mental law of the People as to the States—is obliged to give 
way to the Constitution of the United States in all matters in- 
volving the national life. 

Nor is this power in any way impaired by what took place in 
the constitutional convention concerning the emission of bills of 
credit. I propose to show presently, that although in the early 
stages of the Convention a particular clause was stricken out of 
the proposed Constitution; yet when the perfected draft of the 
instrument came to be prepared, that power was re-inserted by 
Mr. Gouverneur Morris, who had the principal agency in eras- 
ing that special provision. But for the present, I defer the con- 
sideration of that subject. 

Now I maintain that by the eighth section of the first article 
of the Constitution of the United States, in connection with sec- 
tion one of article two, and article six—the one in regard to the 
executive power, and the other as to the supremacy of the laws 
passed under the national Constitution—complete sovereign 
legislative power in respect of all subjects of legislation specif- 
ieally enumerated and necessarily implied in the designated 
powers, is conferred upon Congress. І do not contend for any 
range of powers beyond those specifically conferred, or neces- 
sarily implied in those which are conferred. I am asked if Iam 
content to live under such a Constitution, with the powers 
claimed for it in that proposition. I answer, yes. I am not 
only content, but proud to live under it, and I hope to live 
under it, with its protection extended over every inch of the 
national territory, until my dying day ; for it secures to me and 
to my children the blessings of liberty. And I repeat, that 
Congress possesses, in regard to those powers, an omnipotence 
equal to that which may be exercised by any supreme legisla- 
tive body, not excepting the English Parliament ; especially as 
there are no prohibitions or restrictions upon their exercise. Of 
course I must be understood, in the view now presented, as ad- 
mitting the extent and force of every prohibition and restriction 
expressly imposed upon the power of Congress The pre- 
eminence I claim, is for those powers that are really delegated, 
or necessary to the exercise of those that are delegated, and that 
relate also to the national existence and perpetuity, and to those 
only, My next proposition, is that the mere creation by сот: 
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petent authority of a government or nation, implies and imposes 
upon the legislative and executive departments constituted for 
it, the duty of preserving, protecting, and defending it—in 
other words, of continuing the national life of the government. 
And the Constitution of the United States expressly makes this 
the duty of Congress, and of the President in the form of his 
official oath, as I have already stated to your Honors. 

My next proposition of my brief contains the enumeration of 
those powers, which I need not repeat. I will, therefore, pro- 
ceed to my eighth proposition. 

And I will thank your Honors to note in connection with it, 
the case of Erans v. Eaton (1 Peters, C. C. P?.,333), an authority, 
for which I am indebted to the researches of one of the gentlemen 
to whom I adverted some time ago as having been engaged in 
the general banking law case. It is needless, however, to cite 
It, because it is not now contended that Congress may not pass 
a law impairing the obligation of contracts, incidentally if not 
directly, But it is full upon that point, and contains the opinion 
of Judge Washington, holding that such laws may be passed bv 
Congress in the exercise of its delegated powers. 

My eighth proposition is that in the execution of those 
powers, and espeeially when their exercise is necessary for the 
defenee or preservation of the Constitution, the perpetuation 
of the national life, and the integrity of the Union, Congress is 
authorized to issue bills or notes, in order to raise or borrow 
money on the credit of the United States, for the purpose of 
accomplishing these ends, and without which-they could not be 
accomplished ; and to declare what legal quality shall attach to 
the bills or notes thus issued, and whether they should be re- 
eeived for the publie revenues, or in payment of, or as a tender 
for, private debts. 

Congress, in the exercise of its legislative discretion, was the 
sole judge as to the exigency which demanded the issuing of 
bills or notes; and, whether so or not, the exigency necessarily 
compelled their being issued. 

I had prepared some observations upon this subject, to show 
what this great national exigency was. But I will not have 
time to trouble your Honors with them, and it is quite un- 
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necessary, after the very ample detail given by my brother 
РОЕТЕЕ. 

In the next place, the power to issue bills or notes, or in 
other words, bills of credit, is forbidden to the States and not to 
Congress. The debates in the Convention which framed the 
Constitution of the United States, us they have been reported 
by Mr. Madison, have been referred to here. No doubt that is 
an authentic version of the whole matter as understood by Mr, 
Madison, and as compiled from notes taken by him at the time. 
But it is not conclusive. While it furnishes materials for ascer- 
taining the intention of the framers of the Constitution, it 1s not 
a sure guide; and above all, it does not control. Chief Justice 
Marshall, speaking of the Federalist as being one of the best 
expositions of the Constitution and of the principles of govern- 
ment that the world has ever seen, says that it i5 not of absolute 
authority. And of course this debate, while it may furnish as- 
sistance in determining the meaning of the Constitution, cannot 
contract its words or its spirit. 

As first proposed, the phrase stood in this form: * to borrow 
money, and emit bills of credit.” That was a power proposed 
to be given to the general government. It was not a part of the 
Virginia plan, as proposed by Governor Randolph, but was in 
the draft of a Constitution as offered by Charles Pinckney, of 
South Carolina. 

Ме. Curtis: Of the first draft! 

Mr. Noyes: Yes, of the first dratt. Meantime the language 
having been changed, it was proposed by Gouverneur Morris to 
strike out all the words after—“ to borrow money ;” that is, to 
strike out the words as they then stood, “and emit bills on the 
credit of the United States.” Ile said: “If the United States 
had credit, such bills would be unnecessary; if they had not, 
unjust and useless.” Then there was a debate upon the ques- 
tion whether they might not be made a tender, which some de- 
precated, and undoubtedly some members expressed their 
opinions that they ought not to be issued at all, and that they 
ought not, above all things, to be made a legal tender. That 
Mr. Morris did not intend to forbid their being issued 18 clear, 
for he said: “Striking out the words will leave room still for 
the notes of a responsible minister, which will do all the good 
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without the mischief." These words were struck out, and the 
clause, “to borrow money,” was agreed to. That is the way 
it then stood. | 

On the Sth of September, 1757, the articles of the Constitu- 
tion, as agreed to, were committed to a committee to revise the 
stvle and arrange the articles which had been agreed to by the 
house, That committee consisted of Mr. Johnson, Mr. Hamil- 
ton, Mr. Gouverneur Morris, Mr. Madison, and Mr. King. And 
when they reported back the ('onstitution, the clause stood 
thus: “To borrow money on the credit of the United States.” 
Well, who did that? The history is that Mr. Morris did it. 
Пе knew that he could not pass it in the shape in which it 
stood originally, and he moved to strike it out, giving the brief 
reason for it already cited. But when he came to arrange the 
articles of the Constitution himselt—the style and much of the 
language being his—he inserted the clause: “To borrow money 
on the credit of the United States, "—obviously for the pur- 
pose of conferring the power to issue bills on the faith of 
the Government. And the practice of the Government and 
judicial decisions since are harmonious, that it includes the 
power to issue treasury notes, and other certificates of debt, and 
to circulate them as money, and to permit them to be used as : 
circulating. medium. I respectfully deny, therefore, that the 
words of the Constitution as adupted—those inserted bv Mr. 
Gouverneur Morris—are to be taken as at all exeluding the 
right of issuing treasury notes. 


Мк. Curtis: Do you say that the practice of the Government 
has been to have these notes circulate as money ! 

Mr. Noyes: Yes, sir. 

Мк. Curtis: When / 

Мк. Noves: In 1887 and subsequently they circulated ах 
money in large transactions. 

Мк. Curtis: As bonds do пом“ 

Mr. Noyes: They circulated as money in large transactions. 
[f they had been in small sums, they would have circulated as 
money in small transactions. They were not all the circulating 
medium of the country, but they constituted a part of it. I 
contend that we are to take these words in their plain and 
specific sense; and that they include the power to borrow 
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money, and to give any evidence of debt, or certiticate, or 
treasury note, and to stamp upon it the quality which it shall 
possess as representing the debt of the United States. 

I ought to have called the attention of the court, in its proper 
place, to Mr. Gerry's observations in the convention in regard 
to the general plan of the proposed government, and to its being 
a consolidated one. He opposed the Constitution, and refused 
to sign it. His reasoning is, after naming several objections, 
that— 

“ He could get over all these, if the rights of the citizens were 
not rendered insecure—frst, by the general power of the 
Legislature to make what laws they may please to call ‘neces- 
sary and proper; secondly, to raise armies, and money with- 
out limit; Мита у, to establish a tribunal without juries, 
which will be a star chamber as to civil cases,” 


Thus showing that it was understood that the powers of the 
Government thus created, were as general, and tlie sovereignty 
as complete as I have contended for. | 

Now, by bills or notes, or bills of credit, is meant a paper cur- 
rency, issued to cirenlate as money. And I refer your Honors, 
on this point, to Story on the Constitution, 81358, and Craig v, 
State of Missouri, (4 Peters S. C. R., 410, 432, 442.) 

In the next place, I say that the power to “coin money, emit 
bills of credit, or make anything but gold and silver coin a ten- 
der in payment of debts," is forbidden to the States; while the 
power “to coin money, regulate the value thereof, and of for- 
eign coin," is expressly conferred upon Congress, without any 
restrietion. This is one of the highest attributes of sovereignty ; 
for at the common law, counterfeiting the coin of the realm was 
treason, and counterfeiting: foreign coin to circulate within it, 
misprison of treason, because it corrupted the currency. 

The power to issue bills, or notes, and to make coin and regu- 
late its value, gives to Congress the exclusive jurisdiction over 
the whole subject of the money or currency of the United States: 
and, when exercised, supersedes all State legislation hostile to it, 
within the sphere of the legislation of Congress on those sub- 
jects. I mean, of course, within the delegated and necessary 
powers of Congress, in the view which I have presented. Is- 
sues by banks chartered by the States, are the chief, if not the 
only, exception, | 
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For at least a century before the Constitution of the United 
States was adopted, Bank of England notes were treated in fact 
as currency, or money, and for all purposes, except as a legal 
tender, were so adjudged in law. 

The Bank of England was incorporated in 1694. The ad- 
herents of the Stuarts were then attempting to overthrow the 
Protestant government of England, and had secured the aid of 
France, whither James the Second, who had assisted at the tor- 
ture of the Covenantors in Scotland, before his ascension to the 
throne, and who sent Jeffries on his merciless “judicial cam- 
paign” afterwards, had fled for protection from the justice of 
an indignant and betrayed people. England thus menaced with 
invasion, and with the destruction of all the liberty acquired by 
the revolution of 1688, created a bank, with power to issue bank 
notes, to reward the fidelity and patriotism of those who, in the 
time of her pressing necessity, voluntarily advanced money 
to carry on a defensive war. Look at the simple title of that 
act: 


'* An act for granting to their majesties several duties upon 
the tonnage of ships and vessels, and upon beer, ale, and other 
liquors, for securing certain recompenses and advantages in the 
said act mentioned, to such persons as shall voluntarily ad- 
vance the sum of £1,500,000 towards carrving on the war with 
France.” 


Legal tender notes are not necessary, it is said, to carry on a 
war, and put down the greatest rebellion that the world has ever 
seen. And yet the Bank of England was created at this period 
—nearly two centuries ago—to enable the government to carry 
on a war, in part, by means of the bank notes of the Bank of 
England! 

This precedent establishes the fact that a bank of issues, and 
the issues themselves, that is, a currency not consisting of gold 
or silver, or any other metal, is a proper means of carrying ona 
war, if not an absolute necessity. And this, when consisting of 
a currency not issued by, or obligatory upon the government 
that authorizes its circulation and use, nor redeemable by it; but 
simply the issues of a corporation existing under its authority, 
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and by force of its sovereignty. That question of fact, then, is 
settled by this usage of the government of England. 

And can it be doubted that Parliament, by the exercise of its 
legislative power, supreme almost in all things, under no re- 
straints of a written constitution, could have made these bank 
notes a legal tender in payment of all debts? I will show, by 
and by, that they did it substantially afterwards—would it not 
have been just and proper that the patriotic men, who parted 
with their money to aid their country in the time of its distress, 
should be able to pay their own debts in the notes of the bank, 
and in the case of a grasping creditor refusing to take them, 
compelling him to do so? Would they have been as willing to 
advance money to the Government, if they knew that they 
would still be obliged to pay their own debts in gold and silver, 
or would be unable to pay them at all, by the withdrawal of 
the precious metals from circulation, or by their inability to use 
those notes, this new currency, in obtaining it? It is plain that 
such a quality attached to the bank notes, would have operated 
in a most beneficial way to stimulate loans and replenish the ex- 
hausted exchequer of the realm. 

And it will be shown that the Congress of the United States, 
having equally unlimited legislative power in respect to raising 
and supporting fleets and armies, carrying on war, borrowing 
money on the credit of the nation, coining money and regulating 
its value, providing for calling forth the militia to execute the 
laws of the Union, suppress insurrection, and repel invasion, 
paying the debts of the Union, and doing all other things neces- 
sary and proper to provide for the common defense, and pro- 
mote the general welfare, can do substantially the same thing. 

In 1698, four years after the Bank of England was established, 
Lorp Horr held at nisi prius, that trover would lie against 
the finder of a lost bank note, for he had no title; but it would 
not lie against a purchaser, for it was money by reason of the 
cause of trade. (Anon., Salk, 125.) 

In 1758, Logo. Mansrretp said, in a similar case, (Miller v. 
Race, 1 Burrows R., p. 452.) 


“The whole fallacy of the argument turns upon comparing 
bank notes to what they do not resemble, and what they ought 
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not to be compared to, viz.: to goods, or to securities, or 
documents for debts. Now, they are not goods; not securities ; 
not documents for debts, nor are so esteemed ; but are treated 
as money, as cash, in the ordinary course and transaction of 
business, by the general consent of mankind, which gives them 
the credit and currency of monev to all intents and purposes. 
They are as much money as guineas themselves are, or any 
other current coin that is used in common payments, as money, 
or cash.” 


Thirty years before the American revolution, this was the 
doctrine of the English courts; and it was the doctrine of the 
American courts that adopted the common law. This was the 
doctrine when the Constitution of the United States was accept- 
ed by the People. Such was the practice of this government 
during the revolution, which separated us from the mother coun- 
try; the reason assigned for it being, that those who, during the 
war for a national existence, demanded gold or silver in pay- 
ment of debts, “were enemies to the liberties of the United 
States,” and they were made the subjects of criminal punish- 
ment, 

І refer to the journals of Congress, which your Honors will 
find on page six of my brief; and this occurred some months 
before the declaration of independence. One of the resolutions, 
that of the 11th of January, 1776, is in these words: 


* Whereas, it appears to this Congress that evil-disposed per- 
sons, in order to defeat and obstruct the united colonies in de- 
fence of their just rights, have attempted to depreciate the 
bills of credit emitted by the authority of this Congress; 

* Resolved, therefore, that if any person shall hereafter ђе so 
lost to all virtue and regard for his country, as to refuse to re- 
ceive said. bills in payment, or obstruct, or discourage the cireu- 
lation thereof, and shall be duly conv icted hy the convention of 
the city, county, or district ; or in the case of appeal from their 
decision. by the as ssembly, convention, counsel, or committee of 
safety of the colony where he shall reside, such person shall be 
deemed, published, and treated as an enemy of his country, and 
precluded from all trade and intereourse with the inhabitants of 
these colonies.” 


In other words, he was banished like other tories. 
4 
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This reference is made upon two grounds; one to show the 
necessity of legal tender notes in carrying on a war; and the 
other to show that those who seek to impair their usefulness are 
not friends to the Government and Constitution of the United 
States. 

They who now seek to turn everything to gold, profiting by 
the calamities of their country, for the unworthy purpose of in- 
creasing their own wealth, and exaggerating those calamities, 
may find a lesson іп what I have just read. And they may find 
another lesson in ancient mythology; they may there find a 
parallel and a warning. Midas, according to one legend, craved 
that all he touched might turn to gold. When his wish was 
granted, he found his very food was turned into metal, and him- 
self on the point of starvation, in the midst of wealth. He 
prayed that the fatal gift might be reversed. He was bid to 
bathe in the waters of Pactolus; and hence its golden sands. 
Another legend of this thirster after wealth is not less signif- 
icant. He alone ventured to disapprove of a decision, giving to 
the tones of Apollo's lyre the pre-eminence over the reed-music 
of the God of Shepherds. And for the obtuseness of his ears 
he was visited with a punishment, which my classical friends 
will remember. The legend no where intimates that the deity 
who imposed that just punishment ever relented. 

The practice of the British government, for upwards of 
twenty years, during the wars which succeeded the French revo- 
lution of 1792, warrants the proposition for which we contend. 
Payments of gold and silver by the Bank of England, and by 
the Bank of Ireland, were forbidden by the privy council. The 
prohibition was subsequently confirmed by Parliament, and 
never finally removed until 1823. Private parties were ex- 
empted from arrest who offered to pay in bank notes. They 
were made receivable on process, on distress, and other proceed- 
ings for rent. All suits upon notes against the banks were 
stayed, the buying and selling of coin at a higher rate than its 
denominational value was made a misdemeanor. And the sel- 
ling or the receiving of the notes at a less rate than par, except 
the legal discount, was also made a misdemeanor. 

Mr. Porter: Will your Honors permit me to suggest that, 
in view of the publie importance of this ease, and the aid which 
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we feel Mr. Noyes can give the Court in this investigation, 
either the session of to-day be extended, or he be allowed an 
hour on Monday, to conclude his argument. 

Mr. Noyes: If the Court can find it convenient to sit until 
three o’clock, I think I shall be able to conclude by that time. 

Cu. J. Dentro: We will take that course then—sit until three 
o'clock. 

Мк, Noves: I will endeavor to conclude by that time, and I 
think I can. I am obliged to my brother Porter for the sugges- 
tion, and shall remember it with gratitude. I have abridged my 
argument, and shall continue to abridge it, as much as possible. 
To resume. The first act passed by the British Parliament on 
the subject of the relation of bank notes to gold and silver, was 
in 1797. Your Honors will find this instructive in many partic- 
шав, On the 26th of February, 1797, the Privy Council, on 
the representation of the Chancellor of the Exchequer, that from 
information he had received respecting the unusual de- 
mand for specie that had been made upon the metropolis, i 
consequence of ill-founded or exaggerated alarms in the country, 
he feared there might be reason to apprehend a want of a sufti- 
cient supply of cash to answer the exigencies of the public ser- 
vice, unless some measure was immediately taken. The Privy 
Counsel were of the unanimous opinion that it was indis- 
pensably necessary for the public service that the directors of the 
Bank of England should forbear issuing any cash in payment, 
until the sense of Parliament should be ascertained. This was 
because they were at war with France, and with a considerable 
part of Europe. Parliament accordingly confirmed and sanc- 
tioned the stoppage of specie payments by the Bank of England, 
and authorized it to continue the stoppage until its pleasure was 
subsequently declared. 

There are various provisions in that act, to which I need not 
refer particularly now. The bank might might pay out specie 
in fractional sums only. In the second section it was 
declared that the bank should not issue cash in payment of any 
debt or demand whatsoever, except according to that act ; and if 
it was prosecuted, proceedings would be stayed upon application 
to the Court, provided it had offered its demand notes in pay- 
ment. In other words, as to claims against the bank, the act 
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made its own notes a legal tender because it stayed all writs 
brought against it for not paying specie. We would express, in 
this country, what it did, in a very short phrase, but Mr. Can- 
ning, who shunned vulgar phrases, and never used any but the 
most dienified terms to express his meaning, would have said, 
it was “ flagellating the autocrat of IIades at the roots of а de- 
capidated monarch of the forest” ; inother words, ** whipping the 
devil round the stump.” That was what it did. 
The provision about suits against the bank was this: 


“No action or suit shall be prosecuted against the governor 
and company of the Bank of England, during the continuance 
of the restrietion hereby imposed on pavinents bv the said 
governor and company in cash, to compel payments of any 
notes of the said governor and company, expressed to be pay- 
able on demand, or any note of the said governor and com- 
pany made payable otherwise than on demand, or of any sum 
of money whatsoever, by the said governor and company, 
which they shall be willing to pav in their notes, expressed to 
be payable on demand.” 


It was accordinglv argued, in 1801, that this made Bank of 
England notes a legal tender, and the question came before the 
Courts in the case of (луу v. Oakes, (2 Bos, and Pull., 526.) 
Lorp ALVANLY said: 


“Tf you were at liberty to refer to our own private knowledge 
of the language that was held in Parliament while this act 
was pending 2 


Showing that we cannot here refer to the debates in the Con- 
vention that framed the Constitution of the United States,— 


E no doubt could be entertained upon the subject. We 
know that it was very much canvassed by many persons at the 
time, whether or not the legislature ought to go the length of 
declaring bank notes a good legal tender. If, “ther efore, it had 
been intended by thelegislature so to make them, that intention 
would have been expressed in such clear terms "that no ques- 
tion could have arisen on the subject," — 
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And finding that it was not so expressed in plain words he 
holds that such a quality was not given to them, and adds: 


“ With respect to individuals, it was not intended to prevent 
any creditor who should be so disposed, from captiously de- 
manding a payment in money, though such a creditor is 
deprived of the benefit of arresting his debtor."— 


Then he concludes: 


* Thank God few such creditors as the present plaintiff have 
been found since the passage of the act,” 


| regret that several have been found in America. These 
acts were continued from time to time down to 1811, and. then 
it was made a misdemeanor to pay for or receive for gold coin 
more than the lawful denominational value of such coin, whether 
in Bank of England notes, or in silver, or by any other means. 
It was also made а misdemeanor to receive or pay out any of the 
notes of the Bank of England tor less than the amount of lawful 
money expressed therein, So that it was a criminal offence to 
depreciate the Bank of England notes, and the third section 
made those notes a legal tender for rent upon distress in England, 
or poinding in Scotland; commanded a return of the goods 
seized, and imposed all subsequent costs on the landlord who 
demanded specie. 

These enaetments were continued in 1812; the same provi- 
sions were made in regard to distress or poinding for rent ; and the 
same beneficent qualities was given to notes of the bank of Ire- 
land; and in addition, the notes of both banks were made 
receivable in payment by all officers of courts, upon process 
and execution for debts, and such payments were declared good 
in law. 

These acts continued in force until after the downtall of Na- 
poleon. And then, on the 22d of June, 1816, gold and silver 
were declared to be the only legal tender in the payment of 
debts between private persons ; but the prohibition against selling 
gold was continued, and on the 22d of July, 1819, an act was 
passed, providing for the gradual return to specie payments by 
the Bank of England. It was to pay a portion in coin one year, 
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a larger portion the next year, and a still larger one the next 
year, and finally, the privilege of not paying its notes in coin, 
whenever demanded, was to end in 1823, but now the demand 
notes of the Bank of England are a legal tender for all sums 
above £5, so long as the bank continues to redeem them in coin, 

This, then, is the system sanctioned by the English Parlia- 
ment, practically making bank notes a legal tender for the pur- 
pose of staying suits, preventing costs, stopping proceedings by 
distress, and prosecutions for rent ; making depreciation of bank 
notes a misdemeanor, and also making the appreciation of coin, 
by selling it at a premium, a misdemeanor ; and all this under the 
pressure of an exigency really inferior to that which existed when 
Congress declared United States Treasury notes a legal tender ; 
doing that directly and openly, which the Legislature of Great 
Britain did cireuitously. 

The necessity, then, of having some currency beyond gold and 
silver coin in an emergency like the present, is established be- 
yond all question ; we find it in the history of England from 
1694; we find it in the history of the provincial Congress, and 
the Revolutionary war, and we find it in our own history, and in 
this terrible rebellion. The emergency creates the necessity, 
Necessity in the present cause, and under the Constitution, is 
not only the mother of invention, but the mother of duty. 
That duty was, in order to prevent the destruction of the publie 
credit, and the destruction of private interests, to provide a cur- 
rency which could be useful; a currency other than gold and 
silver; for even the world did not possess sufficient of the pre- 
cious metals, capable of circulation, to carry on a war like this. 

I say then that the notes and bills issued by the Government, 
and made a legal tender, as well as coin, represent the sove- 
reignty of the United States. And, in addition, the bills and 
notes represent all the wealth and resources of the country, 
which, under the taxing power, are subject to the legislation of 
Congress, and liable to be applied to their redemption, and con- 
stitute a pledge on the part of the sovereignty which they 
represent, that such wealth and resources shall be so applied. 

Now, it is objected to this position, that there is no direct 
pledge to that effect in the bills themselves. I admit that there 
is no direct pledge, but the honor and good faith of the Govern- 
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-ment are pledged, by the bare fact of issuing them. They are 
pledged in the Constitution which gives them the power to issue 
them, and to impose taxes to redeem them, and makes it the duty 
of Congress to redeem the pledge. It is to be presumed that this 
Government will redeem that pledge. It is a pledge much more 
sacred than the paltry pledge of stocks and mortgages, to re- 
deem the bank notes so much extolled by the gentlemen on the 
other side. The faith of the British Government is pledged to 
redeem its exchequer bills ; all its wealth is at the feet of those 
exchequer bills for their redemption. And the men entrusted 
wich the Government of England, would deem jt a reproach and 
a scandal if it should be suggested that in any emergency while 
thst Government should continue, they would fail to redeem that 
pledge by the annual imposition of taxes. This Government, 
ап | the men who conduct. it, and Congress, are under obliga- 
tions equally sacred as to legal tender notes. 

To what have we arrived, when the highest judicial tribunal of 
the Empire State can be appealed to to treat such a pledge on 
the part of the national government as an airy nothing? This 
tribunal, representing the honor and dignity of our people, will 
reverence the pledge, and will sustain and cheer on the Govern- 
m. nt in this great controversy, and will believe that this sacred 
pledge will be redeemed. When it is redeemed, and when the 
principles of this Government are settled upon their just founda- 
tions, when our people have become more homogeneous, and the 
evils which have disturbed us shall have been rooted out, and 
the pestilent heresies which have sought to overthrow our Con- 
stitution are extirpated,—we shall then have paid cheaply for a 
new and a higher national existence,—which I trust will last for 
ages, dispensing its benefits and securing liberty to every citizen 
of the republic. 

To resume. If Congress may reduce the standard of its gold 
and silver coin in its own diseretion, (which is within its conceded 
powers,) no matter how low the standard may be, and as such 
coin embodies no pledge for its redemption at any value, but 
depends entirely upon its intrinsic worth, Congress may instead 
authorize the issue of bills and notes for specific sums, based upon 
the entire wealth of the country, and give them the same legal 
effect and operation as coin in the payment of debts. 
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So, if Congress can debase the value of tlie coin, it surely may 
increase that of the paper eurrency which it is authorized to 
issue, and which the necessity of the times requires, and without 
which the operations of the government in the defense of the 
Constitution and the Union cannot be carried on. Congress 
having the choice of the means of attaining the end of carrying 
on the government, and preserving and perpetuating the Con- 
stitution and the Union, possessed absolute power as to the 
choice of such means. And any means which were adopted 
by it, conducive to that end, as these unquestionably were, 
are within the direct exercise of the powers expressly granted to 
it by the Constitution. Congress alone is the judge of the neces- 
sity, and of the means by which it shall be met. 

I beg leave here to call your Honors’ attention to the argu- 
ment of my learned brother to show that the difference between 
us upon this point is, after all, very slight. lle says: “ He ad- 
mits that the measure must have an obvious relation as a means 
to the exercise of some specific power of the Constitution as an 
end." Дотеед--хоте obvious relation. “ It must not be forbid- 
den by any particular provision of the Constitution." Agreed. 
* [t must not be immoral, or contrary to the ends of political 
society.” This is a phrase of Mr. Hamilton in his general def- 
inition of sovereignty, in his report on the constitutionality of 
the Bank of the United States, and is added by way of restric- 
tion. I do not assent to it. I think any legislative body has 
the power to pass а law which is immoral, and that Congress 
may do so in the exercise of its conceded powers. 

Mr. Curtis: That is a quotation. 

Мк, Novrs: Then, we agree upon the first two propositions. 
The learned Counsel also says: “It was the opinion of Hamil- 
ton that if these positive and negative qualities are found in 
any measure of Congress, it is constitutional, whether it is more 
or less necessary, in the sense of utility." The argument is then 
elaborated by the learned gentleman, and it comes down to this— 
“The consequence of this argument, therefore, shows that it 
will not do to depart from the direct relation of the means to 
the end of a constitutional power. You cannot adopt a circuit- 
ous, remote, and indirect relation—" It must be obvious. 
Who is to judge whether it is obvious or nott The judiciary or 
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Congress? My learned friend calls on your Honors to judge— 


* You cannot adopt a circuitous, remote, and indirect relation, 
and by means of it transfer ropert from one man to another, 
for the sake of sustaining the AEN value of an instrument, 
which Congress has occasion to create and use for publie pur- 
poses." 


Why not, if the transfer is only indirectly the consequence 
of a constitutional exercise of the legislative power of Con- 
gress? Again he says: 

> Whatever the particular power may be that is tu be exe- 


cuted, the exercise of that power is limited to things which 
relate direc tly to the objects of that power.” 


Theoretically, perhaps that may be so. But who is to Judge 
Whether the exercise of that power relates directly to the objects 
of the power? Further on in his argument he Says: 


“ This eurreney may be a fit and convenient medium in 
which to pay the debts of the government. But when, for the 
sake of sustaining this paper, a creditor is compelled to surren- 
der a portion of Тіз debt to the man who owes it, by reason of 
an actual depreciation of this medium, the power to pay the 
debts of the Government is plainly transcended.” 


With great respect, 1 must say that begs the question. Pay- 
ing in а legal tender note takes nothing directly from the 
ereditor. It is conceded that it does not impair the obligation 
of the contract; it has no direct relation to any such purpose or 
end. It is a different kind of security, which may be more or 
less valuable, but has no direct operation upon the creditor's 
property or upon the contract. 

The whole argument then comes to this: this law is to be re- 
pudiated and held for naught, beeause it is not the most direct 
inethod for sustaining the currency, and because Congress might 
have adopted other and more direct means; and because, also, 
its indirect effect is, to enable a man to pay his debts in some- 
thing which at the time does not happen to be as good as coin. 
In other words, the indirect results of а law аге held to be suf- 
ficient to overthrow the law as unconstitutional. 

Now, the indirect results of a law producing injury to real 
estate, do not justify a claim for damages under that clause of 
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the Constitution, which declares that private property shall not 
be taken for public use, without just compensation. Take the 
instance of a street cut bv the side of a man's house, so that his 
walls tumble down, or the earth which maintains his door- 
yard slides away. That furnishes no ground for compensation, 
for it is the indirect effect of a law which under the Constitu- 
tion was lawfully passed. Yet here the assumed indirect effect 
of this law is to be placed as a barrier to the law itself, con- 
trary to the general principle, so long and well settled. 

The whole of the argument of my learned friend is this: he 
maintains that when there is only some indirect relation of the 
means employed to the end to be attained, that it is not a proper 
exercise of legislative power under the Constitution, and the 
lawis invalid. That I deny. Congress alone is to determine that 
question ; and when it has determined it, it is the duty of the 
judicial branch of the government to submit to the wisdom of 
Congress. I might elaborate this view, but I have not time, 
and I will proceed to call the attention of the Court to Mr. Jef- 
ferson's view of it, simplv as to the exercise of a power by 
Congress. 

In his report as Secretary of State, as to the constitutionality 
of the law organizing the Bank of the United States, after con- 
cluding that Congress could not create a bank, he said: 


(Memoirs, &c., of Jefferson by Randolph, vol. 4, p. 527) 


“Tt must be added, however, that unless the President's 
mind, on a view of everything which is urged for and against 
the bill, is tolerably clear that it is unauthorized by the Consti- 
tution; if the pro and the con hang so even as to balanee his 
judgment, a just respect for the wisdom of the legislature would 
naturally decide the balance in favor of their opinion. It is 
chiefly in cases where they are clearly misled by error, ambition 
or interest that the Constitution has placed a check in the 
negative of the President.” 


President Washington, satisfied by the arguments of Mr. 
ITamilton, and other members of his eabinet, perhaps acting in 
some degree upon this opinion of Mr. Jefferson, signed that act 
of Congress, and it became a law. 

I pass over my ninth proposition, that by the Constitution of 
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the United States the States are forbidden to pass laws impair- 
ing the obligation of contracts, while there is no such restric- 
tion upon Congress, That is conceded, and need not be dis- 
cussed. 

I then say that the act authorizing the issue of bills and notes, 
and making them a legal tender, does not impair the obligation 
of contracts, or in any way affect the validity of contracts en- 
tered into before its passage. It leaves them in all their original 
force, and simply provides new and additional means for their 
performance at a time when, in the judgment of Congress, act- 
ing within the scope of its legitimate powers, performance by a 
payment in coin would not only be detrimental to the public in- 
terests, bnt subversive of the Union, and in most instances im- 
possible, 

To debase tlie value of coin, and make it a legal tender in the 
payment of debts, while it would not impair the obligation of 
contracts, would be more injurious to the creditor’s interest than 
the issue of bills and notes upon the credit of the Government, 
and based upon its wealth, than that of compelling the accept- 
ance of a debased metallic currency, having no value in itself, 
in discharge of debts. Congress, in its discretion, had the 
choice between two evils (if they are such), and its determina- 
tion is conclusive, not only as to the necessity, but as to the ex- 
pedients which it adopted to meet the emergency. 

The power to make laws which have a retrospective oper- 
ation, is not forbidden to Congress, except in regard to crimes; 
nor to the States themselves, in their appropriate spheres of leg- 
islation, except as to crimes, and so far as they impair the obli- 
gation of contracts; and hence, Congress may pass laws of that 
description in the exercise of the powers conferred by the Con- 
stitution of the United States. The act in question is retro- 
spective by its express language, making the bills or notes a law- 
ful tender for debts, without diserimination ; which, of course, 
means all debts that have acerued, or are due and payable. In- 
deed, its language is more strictly applicable to debts already 
contracted, than to those which should be thereafter contract- 
ed. I notice that his Honor Judge Ingraham, places his 
opinion entirely upon the case of Danks v. Quackenbush, which 
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was a divided decision and of no authority, besides being inap- 
plicable to this case. 

My next proposition, which embraces all that I have to say 
upon the validity of this act, is, that the legislation of Congress 
upon the subject of coin, or money, or currency, does not con- 
stitute a part of, or become embodied in contracts made after its 
adoption. And I refer your Honors, on this point, to the very 
lucid opinion of the (hief Justice, in the case of Morse у, Gould, 
(1 Kernan, 981.) Пе says: 


" It is admitted that à contract may be virtually impaired by 
a law, which without acting directly upon its terms, destroys the 
reniedy, or so embarrasses it, that the rights of the creditor un- 
der the legal remedies existing when the contract was made, are 
substantially defeated." 


Chancellor Kexr, when a Justice of the Supreme Court, 
furnished a definition of the principle, as precise, perhaps, as the 
subject is capable of. After stating that the Constitution could 
not have an eve to the details of legal remedies, he declared that 
the provisions in question were not violated 

“Sou long as contracts were submitted, without legislative in- 
terference, to the ordinary and regular course of justice, and the 
existing remedies were preserved in substance and with integ- 
ritv. Every alteration in the course of legal proceedings, affects 
to a greater or less extent, the efficacy of the machinery for the 
collection of debts. The creditors action for an existing debt, 
may be rendered more or less speedy, stringent, and effective, 
without raising any question under this provision of the Consti- 
tution.” 


And then he enumerates laws exemptingthe person of the debt- 
or from imprisonment for a prior debt, statutes of limitation, and 
abolition of distress for rent, as some of the instances where the 
obligation of the contract is not impaired. So statutes regula- 
ting the transfer of property, or the kind of currency in which 
exchanges shall be made, or contracts performed, or those fixing 
the standard of coin, have no direct operation upon the con- 
tracts themselves, nor do they impair their force or obligation. 
Nor do they form any part of a contract as made between two 
parties. If so, then all such statutes, as they are passed, from 
day to day, are crystallized into the contracts made during their 
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existence, and we are to interpret one contract by one set of 
laws, and another contract by another set of laws, as those laws 
exist from time to time. If this be so, then the power of Con- 
gress would be suspended as to all existing contracts, until they 
have been performed; so that it could not reduce the standard 
of gold coin, as it existed at the making of a particular contract, 
and make such new coin a legal tender in payment of a prece- 
dent debt. If the kind of money, or currency, existing by law 
at the time a contract is made, becomes a part of it, then if 
Congress cannot pass a law impairing the obligation of contracts, 
the value of coin must remain unchanged, so far as it relates to 
such contracts. But the true rule is, that every law which en- 
ters into the consideration of a party who makes a contract, may 
be affected by subsequent legislation, provided it does not im- 
pair the obligation of the contract ; that is, does not impair 
some portion of the contract in respect of its binding efficacy, 
and does not destroy the ordinary legal remedies for enforcing it. 

Now, a few words more, and I shall dismiss this case, regret- 
ting that I have not had time to present the latter part of my 
argument, especially, in a more deliberate and satisfactory man- 
ner. It has been said that the Constitution of the State of New 
York is to be overthrown, if these legal tender notes are made 
receivable in redemption of the issues of the banks of the State; 
inasmuch as it provides that the Legislature shall not have power 
to pass any law sanctioning the suspension of specie payments, by 
any person or corporation issuing bank notes, and shall require 
ample security for the redemption of the same in specie. My 
answer to the objection is, that in that respect the power con- 
tained in the Constitution is unexecuted. There is no law, and 
has been no law, declaring that these bank issues shall be re- 
deemed in specie, and hence the Constitution has no force. This 
was decided in Groves v. Slaughter (15 Peters, 449), by the Su- 
preme Court of the United States. This grant of power, there- 
fore, not having been acted upon, although it may be mandatory 
in form, slumbers in the Constitution, and does not execute it- 
self. I think, moreover, that the question is not raised by this 
case as agreed upon between the Superintendent of the Bank- 
ing Department and the relators, but I do not choose to put my 
argument upon this technical point. 
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There has, however, been legislation upon this subject under 
the Constitution. If your Honors will refer to the statute laws 
of New York for 1851, chapter 203, section 4, you will find 
that the general banking law of 1838 was altered after the adop- 
tion of the Constitution of 1846, designedly retaining the pro- 
vision that the notes of the banks of this State might be re- 
deemed in “the lawful money of the United States ;” showing 
an intention on the part of the legislature not to adopt the lan- 
guage of the Constitution “in specie,” or “in gold and silver,” 
but leaving the provision for redemption as it stood before, So 
that, in my view, the legislature have spoken upon this subject, 
and have said that it is not expedient to enforee the provisions 
of the Constitution of this State, and that any legislation 
by Congress relating to the subject of the currency, and 
declaring what shall be lawful money of the United States,— 
shall, under our Constitution and laws, be sufficient to redeem 
the notes issued by our own banks. 

It was said, too, that this national interference with the cur- 
rency will be destructive of the rights of the States in relation 
to the control of their own creations—the banks. But I deny 
the conclusion. I do not see how there can be anything destruc- 
tive of State control within Constitutional limits. If the regu- 
lation of the currency is given to Congress by the Constitution, 
then it must be controlled for the banks as well as for indi- 
viduals, and even for the States themselves. There are no ex- 
ceptions to the sphere of its operation, and none can be implied. 
I do not see how the efficieney of the State banks will be im- 
paired—they are simply furnished with an additional eurrency. 
But if, as artificial persons, they are to suffer in common 
with other and real persons, I do not see why they should 
not bear the common burdens as well as ourselves. Those 
who own them are individuals, and are interested in the 
prosperity and perpetuity of the institutions and Constitu- 
tion of the country, and must suffer with the rest. If there be 
any indirect consequence of that sort impairing the power of the 
State over its banks, or affecting the banks themselves, I answer 
in the language of Chief Justice M anguALL—it is the result of the 
supremacy of the Constitution of the United States; it is an 
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objection to the Constitution itself; and no tribunal on earth is 
authorized to listen to such an objection. 

At the last session of Congress a law was passed “to provide 
ways and means for the support of the Government,” the seventli 
section of which required State banks to make returns of their 
circulation, and taxed their issues two per cent. per annum. This 
law finds its warrant chiefly in the taxing power, and proceeds 
upon the ground that these institutions ought to contribute of 
their means to aid the government in the present exigency, as 
well as individuals. It is a direct interference with the creations 
of the State, and is unconstitutional, if the argument on the 
other side is sound. But I dismiss the topic. 

There is no danger of a collision between the State and 
national sovereignties, half as alarming as that now in progres: 
w:th that armed power which has plunged us into a cruel war 
ard an unprecedented contest for national life. These legisla- 
tive measures were necessary to the destruction of that power, 
and I trust this Court will patriotically aid in its dethronement, 
so far as the sustaining of this law will tend to such a consumma- 
tion. But there is no danger of encroachment on the part of the 
General Government. None whatever. The cry about State 
ri chts and governmental encroachments is got up for a purpose— 
for the purpose of weakening the General Government, and 
paralyzing its efforts to subdue the rebellion. What is our 
history upon this subject? During a period of upwards of three- 
quarters of a century in which the Constitution has existed, only 
one law of Congress has received the condemnation of the 
Supreme Court; and that was the insignificant law giving to 
that tribunal the right to issue a mandamus against public 
ofiicers. (Marbury v. Madison, 1 Cranch’s R., 137.) While on 
tl.e contrary the encroachments on the part of the States have 
been numerous and flagrant. The greatest encroachment of the 
States is now inflicting its vengeance upon us and the Constitu- 
tion we love and venerate, and we are bound to resist it with all 
our might, and with all the might of the Republic. Hundreds 
of State laws have been declared unconstitutional, and the 
States have submitted, save in a few instances in that quarter 
from which our present disasters proceed. 
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One of my learned associates reminds me that the Dred Scott 
decision declared the Missouri Compromise unconstitutional. I 
had forgotten that for the moment. A decision, which entered 
so much into the domain of mere party polities as never to be 
deemed juridical, and which went forth without reverence, 
and returned without respect, ought to be forgotten by every 
American who loves his country and values her judiciary. 

New York, if the law now in question does interfere with 
her rights of sovereignty, will submit, as she always has sub- 
mitted, to the decision of the Courts of Justice. New York is 
a patriotic and law-abiding State. No matter who may be in 
her Executive chair, the people of the State of New York never 
will permit any unpatriotie sentiment to prevail, or to have do- 
minion within her borders, by state authority. She is true to the 
Constitution and the Union, and will remain so forever. 

When her insolvent law of 1811 was declared to be unconsti- 
tutional by the Supreme Court of the United States in 1819, she 
quietly submitted. When her laws making exclusive grants to 
Fitch and Fulton and Livingston, for the employment of steam 
in navigation, commencing in 1787 and ending in 1811— pro- 
nounced constitutional by her highest tribunals, unanimously— 
when 12 years had elapsed after they had been thus sustained 
without their being questioned by the Federal judiciary— when 
that Federal judiciary overturned those grants in 1824, greatly 
to the chagrin and mortification of the people of the State of 
New York,—she patiently submitted : finding her compensa- 
tions 18 obedience to law and an enlarged commerce. 

Let me revert here for a moment to the argument in that case. 
In closing the discussion against the validity of those laws, one 
of the counsel—with something of Southern arrogance,—an 
arrogance of which we have often been the victims, —thought 
himself at liberty to address the Chief Justice of the Court in 
this fashion : 


* Sir: 1f you do not interpose vour friendly hand, and extir- 
pate the seeds of anarchy, which New York has sown, you 
will have civil war.” 


Yes, sirs, the North never could do anvthing contrary to the 
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will of the Southern people without a civil war being threatened. 
IIe proceeded : 


* The war of legislation which has already commenced, will, 
according to the usual course, become a war of blows. Your 
country will be shaken with civil strife. Your republican in- 
stitutions will perish in the conflict. Your Constitution will 
fail. The last hope of nations will be gone.” 


Such was the language of the Attorney-General of the 
United States in the highest tribunalof the nation! New 
York raises now no such threatening voice. They who repre- 
sent her predict no such evils. They are authorized to predict 
no such evils. They are, indeed, fulfilled by the operation 
of other eauses, for which New York is in no way accountable, 
by those who were ever ready for revolt and. disunion, and who 
now raise the cry that the Government is powerless to protect 
itself, and ask your Honors solemnly to adjudge it. New York 
submitted reverently and obediently, as she always will, to the 
decrees of the high judicial tribunal created by the Constitution 
for the arbitrament of governmental questions; even at the 
expense of cherished opinions and principles, deemed almost 
fundamental in her policy. 

And especially will she acquiesce, not only without regret, but 
with satisfaction, when an unexecuted provision of her Consti- 
tution—neither venerable for its aye, nor overmuch estimated 
for its wisdom—yields to the supremacy of the Constitution and 
laws of the United States, and to the welfare, safety and per- 
petuity of the Union. 
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